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1. INTRODUCTION 

 

1.1 The appeal arises out of two complaints lodged with the Advertising Standards 

Authority of South Africa (“the ASA”) against the Respondents’ homeopathic 

product, Oscillococcinum (“Oscillo”) by the first appellant (“Mr Zach Joubert”) 

on 29 July 2011 and the second appellant (“Dr HA Steinman”) on 22 August 

2011.  Dr Steinman is the only remaining appellant at this stage. 

 

1.2 The claim in the television advertisement for Oscillo is limited to “the relief of 

flu symptoms” and nothing more.  The complaint is that this claim is false, and 

that “the claims are inappropriate and misleading and cannot be substantiated as 

required by the ASA.” 

 

1.3 The complaint was investigated and adjudicated by the ASA Directorate (“the 

Directorate”). It delivered its ruling on 14 December 2011.1 

 

1.4 The gist of the complaint is summarised on page 2 of the Directorate Ruling and 

the relevant clauses of the Code of Advertising Practice (“the Code”) that were 

taken into account were Clauses 4.1 and 4.2.1 of Section II which require 

substantiation of any claims made in an advertisement and that claims made in 

an advertisement should not mislead.2 

 

1.5 The Directorate upheld the complaint only on the grounds that the Respondents’ 

claims “in the context in which they are made in the commercial, are 

currently unsubstantiated”.3 

                                                      

1
  Directorate Ruling: P. 236. 

2
  Ibid: P. 236. 

3
  Ibid: P. 236. 
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1.6 The Respondents appealed to the Advertising Standards Committee (“the ASC”) 

and its ruling was delivered on 1 June 2012.4 

 

1.7 The ASC upheld the appeal on the grounds that the evidence of Dr Nye provided 

substantiation under Clause 4.1 of the claims made in respect of the product.5 

 

1.8 On 12 June 2012 Dr Steinman filed a notice of appeal to the Final Appeal 

Committee (“the FAC”).6 

 

1.9 Dr Steinman sets out his grounds of appeal in his notice. His grounds of appeal 

are dealt with in the Respondents’ response to his notice of appeal.7  

 

1.10 Before dealing with the merits of the appeal, the Respondents raise two points in 

limine which, if either of them is upheld, will dispose of the matter. 

 

2. FIRST POINT IN LIMINE: POSTPONEMENT  OF HEARING OR RULING 

 

2.1. It is common cause or cannot be disputed that Oscillo is a homeopathic remedy 

that falls within the category of “Complementary and Alternative Medicines” 

(“CAMS”).8 

 

2.2. It is also common cause or cannot be disputed that the Health Products 

Association of South Africa (“HPA”) has submitted a draft code for the regulation 

                                                      

4
  ASC Ruling: P. 313 – 327. 

5
  Ibid: P. 313 – 327. 

6
  Notice of Appeal: P. 328 – 372. 

7
  Response to Notice of Appeal: P. 373 – 428. 

8
  Notice of Appeal: p. 328, para 2. 
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of CAMS (“the CAMs Draft Code) to the Advertising Standards Authority of South 

Africa (“ASA”) for consideration at the ASA’s upcoming annual general meeting. 

 

2.3. The HPA in turn is a member of the ASA and is subject to its jurisdiction. 

 

2.4. As the Applicant for Oscillo before the Medicines Control Council (“the MCC”) is 

a member of the HPA, the Second Respondent is aware that the HPA submitted 

the CAMs Draft Code to the ASA for the consideration at the ASA’s upcoming 

AGM. 

 

2.5. The Respondents are “indirectly bound” to observe the ASA code and the draft 

code would apply to it.9 

 

2.6. The issue before the FAC is in essence whether the claims made in favour of the 

Respondents’ homeopathic remedy Oscillo are substantiated. 

 

2.7. The proposed CAMs Draft Code, copies of which will be made available at the 

hearing if it becomes necessary, specifically intends to deal with substantiation of 

a CAMs claim as follows: 

 

                                                      

9
  Telematrix (Pty) Ltd v Advertising Standards Authority SA 2006 (1) SA 461 (SCA) para 4. 
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“ 

 

 

 

 

 

 

 

 

 

 

 

 

” 

 

2.8. It is submitted that since the CAMs Draft Code expressly deals with the issues 

that require consideration and determination in validating claims within a CAMs 
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paradigm, the appeal hearing, alternatively, a ruling in this matter is not desirable 

at this stage. It is submitted that no prejudice to any of the parties will arise 

should the appeal or the ruling be postponed until incorporation of the CAMs 

Draft Code. 

 

2.9. Such an order is permissible in terms of Clause 12.19 of the Procedural Guide 

which provides as follows: 

 

“The Chairman or Committee may perform all such acts and do all such 

things as are reasonably necessary for or ancillary, incidental or 

supplementary to the performance of any of its functions. Should 

circumstances arise where good and valid reasons justify a departure from 

usual procedure, these will be taken into account, but always at the 

discretion of the Chairman or Committee.” 

 

2.10. It is submitted that good and valid reasons justify that the appeal be held in 

abeyance. This complaint has placed the ASA in an invidious position of playing 

a surrogate medical regulator. 

 

2.11. In Proxygen Remedy Health/Dr HA Steinman10 the FAC correctly opined that 

“… it is unfortunate that the Directorate and the ASA committees are called 

upon to consider the efficacy of medicines whether allopathic or not”, and 

that “[r]egulations and guidance from the Medicines Control Council is 

needed in the interests of the public”. 

 

                                                      

10
  1854 (31 August 2006) 
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2.12. Oscillo has been sold and marketed in South Africa for more than 30 years. 

Oscillo was called up for registration in terms of section 14(2) of the Medicines 

and Related Substances Act (Act 101 of 1965) (“the Medicines Act”) in 1986 

(U2151).  Although it has not been evaluated by the MCC it enjoys the right of 

sale11 (which includes the right to promote)12 pending registration or rejection 

after the MCC due process. 

 

2.13. These circumstances, and the fact that there is a pending CAMs draft Code, 

justify the granting of this prayer. 

 

3. SECOND POINT IN LIMINE: WRONG FORUM 

 

3.1. Both the Directorate and ASA Committee considered the complaint under Clause 

4.1 of Section II.13 The Respondents provided documentary evidence that was 

evaluated by Dr Nye, whom the ASC accepted as an independent and credible 

expert in the field to which the claims relate.14 The Directorate did not rule on the 

issue.15 

 

3.2. In both forums a ruling is made upon the documentary evidence provided by the 

Respondents. 

 

                                                      

11
  Section 14(3) of the Medicines Act. 

12
   Regulation 45 of the Medicines Act. 

13
  Directorate and ASA Committee Rulings: p. 236 and 314 

14
  ASA Committee Ruling: p.327 

15
  Directorate Ruling: p. 243 
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3.3. The FAC hears a matter on the basis of the notice of appeal, the ruling, as well 

as all written submissions and documentation submitted to the ASC or the 

Advertising Industry Tribunal (“the AIT”).16 

 

3.4. Clause 16 of the Procedural Guide provides that: 

 

“Where the complainant is dissatisfied with the ASA’s decision that the 

documentary evidence submitted by the respondent supports the claims 

objected to, the complainant may request,…, that the dispute be referred to 

arbitration, provided that the complainant submits documentation in 

accordance with the requirements of Clause 4.1 of Section II: 

  

16.1.1 Disproving the objectively ascertainable descriptors, claims or 

comparisons objected to, or 

  

16.1.2 Providing documentary evidence in support of inadequacies as to 

the validity of the research commissioned by the researcher.” 

 

3.5. The Appellant has chosen not to resort to Clause 16 but to approach the FAC on 

the basis of a straight or conventional appeal as provided for in the Code.  

Nevertheless, It is submitted that: 

 

3.5.1. Dr Steinman’s “appeal” is couched in the terms of an arbitration as provided by 

Clause 16 of the Procedural Guide in that he is not only challenging the ASC’s 

finding that Dr Nye is an independent, credible expert as required by Clause 4.1 

of Section II, but in setting himself up as an alleged expert, which he is not, 

                                                      

16
  ASA Procedural Guide: Clause 12.5 
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rather attempts to disproof the claims in favour of Oscillo, and endeavours to 

provide documentary evidence in support of inadequacies as to the validity of the 

research.17  In the circumstances, it is submitted that the appeal be dismissed on 

the ground that Dr Steinman has chosen the wrong forum. 

 

3.5.2. Alternatively, to the extent that Dr Steinman relies on his “rebuttal”18 of the ASC’s 

finding that Dr Nye is an expert, it is submitted that such rebuttal should be 

ignored by the FAC because it was not before the ASC or the Directorate. In fact, 

such evidence would not have been before the two forums because it is not 

permitted by Clause 4.1 of Section II. In the circumstances, it is submitted that 

the finding and ruling of the ASC be upheld, without traversing the merits, on the 

ground that there is no evidence before the FAC upon which Dr Nye’s expertise 

might be challenged after the ASC’s finding. 

 

3.6. It is submitted therefore that the appeal should be dismissed on either of these 

grounds alone. 

 

4. MERITS 

 

4.1. In the event that the Respondents’ points in limine are not upheld the 

Respondents deal with the merits in full hereunder. 

 

5. INFLUENZA 

 

5.1. Influenza is a highly infectious viral disease that is particularly common in the 

winter months. Oscillo is a commercially available homoeopathic medicine.  
                                                      

17
  Notice of Appeal: p.329-333; also the Appellant’s heads of argument re Dr Vickers. 

18
  Ibid. 
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5.2. The rationale for the use of Oscillo in influenza comes from the homoeopathic 

principle of “let like be cured by like”. Oscillo is prepared as a Korsakovian 

dilution of a specific extract of duck liver and heart.  

 

5.3. Consumers are familiar with the symptoms of the common cold and flu. 

Being a self diagnosable self limiting condition, time heals, bed rest helps. No 

remedy offers a cure.  For the relieve of symptoms, the choices available are 

numerous, and the range and paradigms (therapeutic disciplines) extensive.   

 

5.4. The Appellant, by his own admission an activist and general medical practitioner 

(“GP”),19 cannot claim to be an expert in any field of medical specialty.20  As a 

GP, the Appellant should be all too familiar with the symptomatic treatment or 

non-treatment of the common cold and flu generally. 

 

5.5. The claim in the television advertisement for Oscillo is limited to “the relief of 

flu symptoms” and nothing more. Oscillo clearly presents itself as a 

homeopathic medicine in its get-up and in the TV advertisement 

(“Oscillococcinum, homeopathic medicine from Boiron Laboratories”). 

There is no confusion about its homeopathic origin, characteristics or nature.   

Furthermore, the advertisement carries the warning: “Consult your doctor 

should symptoms persists” on-screen. 

 

 

 

                                                      

19
  http://www.factssa.com/company.html retrieved Saturday, 23 June 2012. 

20
  http://iregister.hpcsa.co.za/PractitionerView.aspx?FILENO=1981001069 retrieved Saturday, 

23 June 2012. 

http://www.factssa.com/company.html
http://iregister.hpcsa.co.za/PractitionerView.aspx?FILENO=1981001069
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6. HOMEOPATHY  

 

6.1. Homeopathy is the treatment of disease by minute doses of natural substances 

that in a healthy person would produce symptoms of disease. Oscillo is a 

homeopathic medicine for the relief of flu symptoms. 

 

6.2. Oscillo is a  product deemed to be registered subject to evaluation by the MCC 

that enjoys the right of sale and promotion, which includes advertising. 

Advertising is constitutionally protected expression.21  “The need for such 

expression derives from the very nature of our economic system, which is 

based on the existence of a free market.  The orderly operation of that 

market depends on businesses and consumers having access to abundant 

and diverse information”. 22  For the relieve of flu symptoms, consumers are 

entitled to information about the numerous choices, and paradigms (therapeutic 

disciplines) available. 

 

6.3. The Appellant has pre-conceived ideas on how scientific literature should be 

interpreted.  Whilst the Appellant is attempting to set an arbitrary standard for the 

validation of homeopathic remedies given that his objections are not grounds 

relevant to the paradigm of homeopathy, he nevertheless accepts “the practise 

or paradigm of homeopathy” (at least in this appeal before the FAC)23 as it is 

“recognised in law”.24  This acceptance is significant: 

 

                                                      

21
   BATSA v Minister of Health (463/2011) [2012] ZASCA 107 (20 June 2012) para 13. 

22
  R v Guignard 2002 SCC 14 para 21. 

23
  Notice of Appeal: P. 328, para 2. 

24
  Appellant’s heads of argument: P.1, unnumbered paragraph. 
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6.3.1. to accept “the practise or paradigm of homeopathy” means that the evidence 

for claims made in favour of a homeopathic remedy need to be acceptable within 

“the practise or paradigm of homeopathy”; 

 

6.3.2. the Appellant cannot set arbitrary standards inconsistent with “the practise or 

paradigm of homeopathy” for the validation of homeopathic remedies. 

 

6.4. The ASA is not mandated to judge “practices or paradigms” per se, but in 

accordance with Clause 4.1 of Section II, has a contractual obligation to 

determine whether an independent, credible expert in the “practice or paradigm 

of homeopathy” validates the claims at issue. 

 

7. LEGAL FRAMEWORK 

 

7.1. Section 22 of the Constitution, 1996 prohibits the state from regulating the 

practice of an occupation, trade or profession other than by law. The section 

reads as follows: 

 

“22. Every citizen has the right to choose their trade, occupation or 

profession freely. The practice of a trade, occupation or profession may be 

regulated by law.” 

 

7.2. It is common cause that homeopathy is regulated as a profession by law.  The 

Appellant accepted that the Allied Health Practitioners Act (Act 63 of 1982, as 

amended) provides “the means for the registration (and complete legitimacy) 

of homeopathic practitioners”.25  However, one cannot divorce the tools 

                                                      

25
  Refer unnumbered paragraph 3 of the Appellant’s Notice of Appeal dated 12 June 2012. 
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(homeopathic remedies) from the profession (homeopathy).  As a legally 

acknowledged and regulated profession, the very basis of homeopathy, namely 

the theory of dilution, has to be acknowledged. 

 

7.3. To regulate the homeopathic profession and their tools of the trade, namely 

homeopathic remedies, other than by the law, would be in conflict with s 22 of 

the Constitution, 1996. 

 

7.4. The ASA Code arises from the contractual relationship between the ASA and its 

members.26  Insofar as the common law of contract amounts to “law” within the 

meaning of s 36(1) of the Constitution, 1996,27 any further limitations imposed 

by the ASA Code on a profession that is constitutionally protected, and on 

protected expression, have to be examined in terms of both s 16(1) and s 22 

read together with s 36.  Accordingly, any limitation imposed by the ASA code 

and the ASA has to be read consistently with the very basis of homeopathy, 

namely the theory of dilution. 

 

7.5. It is submitted that to deny a product that has been permitted under the laws of 

the country, such as Oscillo which has been for 30 years, the right to advertise, 

would be tantamount to limiting the advertiser’s rights in a manner that is not 

permitted by s 36(1) of the Constitution, 1996.  That will be so because a Oscillo 

is a product deemed to be registered subject to evaluation by the MCC should be 

assumed to be what it says it is at the time of its application (in casu some 30 

                                                      

26  Turner v The Jockey Club of South Africa 1974 (3) SA 633 (AD); and Rape Crisis ‘Charlize 

Theron’ v Various Complainants (Ruling of the Final Appeal Committee of the Advertising 

Standards Authority of SA) 1999.  See further Nestle (SA) Pty Ltd v Mars Inc 2001(4) SA 542 

(SCA). 

27  Refer the ruling of the Final Appeal Committee in Chicken Licken / KFC / 11339 (2 March 

2009). 
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years ago), unless it is proven otherwise. In that event the product will not enjoy 

registration.  

 

7.6. In L'Oreal SA & Ors v Bellure NV & Ors28 Lord Justice Jacob stated in a 

trademark dispute as follows; 

 

“6. The problem, stated at its most general, is simple. Does trade mark law 

prevent the defendents from telling the truth? Even though their perfumes 

are lawful and do smell like the corresponding famous brands, does the 

trade mark law nonetheless muzzle the defendants so that they cannot say 

so?” 

 

7.7. The same question applies in this case and may be posed as follows: “Does the 

ASA Code prevent the Respondents from telling the truth about their 

product even though the product is lawful?” 

 

7.8. Although Jacob LJ was of the view that “countries with a healthy attitude to 

competition law, such as the US, would not keep a perfectly lawful product 

off the market  by the use of trade mark law to suppress truthful 

advertising,” he found himself bound by the European Court of Justice (ECJ) 

judgment of 18 June 2009 (Case C-487/07) that the defendants could not 

advertise their products by comparing them to some famous brands. 

 

8. It is submitted that the obiter dicta of Jacob LJ should serve some persuasive 

value in the submission that the Respondents’ right to advertise a lawful product 

                                                      

28
 [2010] RPC 23, [2010] ETMR 47, [2010] Bus LR 1579, [2010] EWCA Civ 535. 



 

Page | 15 
 

15 

should prevail in the current circumstances, given that the claims are true and 

verified in a homeopathic paradigm.  

 

9. NO GENERAL “SCIENTIFIC SUBSTANTIATION” REQUIREMENT  

 

9.1. The Appellant erroneously submitted that the ASC Ruling relates to “... scientific 

evidence supplied by Dr David Nye ...”29  

 

9.2. The defined term “scientific substantiation” is not used in Clause 4.1 of 

Section II, and is only employed in Clause 6 of Appendix C dealing with the 

substantiation of claims made for cosmetic products. 

 

9.3. The Appellant’s interpretation of Clause 4.1 of Section II requiring “scientific 

substantiation” as opposed to “substantiation” is misplaced. 

 

10. PARADIGM RELEVANT SUBSTANTIATION  

 

10.1. Clause 4.1.4 of Section II expects independence, credibility and expertise “in the 

particular field to which the claims relate”, which in casu is “the practise or 

paradigm of homeopathy”.  This means that claims in favour of a homeopathic 

remedy should be supported by pharmacopoeia, and/or appropriate materia 

medicae. 

 

10.1.1. Materia medicae is the reference source for the effects or actions of 

homeopathic drugs, which have been accumulated over the past 200 years. The 

symptoms are graded according to how commonly they occur.  As homeopaths 

                                                      

29
 Notice of Appeal: p. 328, para 4 
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around the world accumulate evidence of cures with a particular medication, so 

the grading of a particular symptom is increased.   

 

10.1.2. Materia medicae are not stagnant, but are constantly being upgraded and 

refined.30  Materia medicae, in widespread usage today all over the world, 

provide reliable reference to the expected effects of homeopathic medications.31   

 

10.1.3. Homeopathic indication for Anas Barbariae 200 K (active in Oscillo) as a 

treatment for flu symptoms is listed in authoritative books of reference 

worldwide.32 

 

10.2. In accordance with Clause 4.1.4 of Section II, the active in Oscillo is, in “the 

particular field to which the claims relate” namely “the practise or paradigm 

of homeopathy”, independently and credibly verified for the treatment of flu 

symptoms.   

 

11. DR NYE IS A CREDIBLE, INDEPENDENT EXPERT IN THE FIELD OF 

HOMEOPATHY  

 

11.1. The ASA Code does not provide for an assessment of the expertise of a 

complainant or respondent to a dispute, but requires of the ASA whether an 

independent, credible expert in the “practice or paradigm of homeopathy” 

validated the claims at issue to accept the claims as substantiated; and whether 

                                                      

30
  Dr Nye’s affidavit: p. 411 , para 13. 

31
  Murphy R. Lotus Materia Medica. 1st ed 1995. 

 
32

   Murphy R. Lotus Materia Medica. 1
st

 ed 1995; Homeopathic Pharmacopoeia of the United 

States; European Pharmacopoeia. 
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a complainant submitted evidence of the same standing disproving the claims at 

issue, to engage in arbitration.   

 

11.1.1. In terms of Clause 16 of the Procedural Guide, the Appellant could have 

requested that the dispute be referred to arbitration.  However, the Appellant 

erroneously elected to appeal to the FAC, rather than to request arbitration. In 

terms of Clause 4.1.8 of Section II, this election is no longer available to the 

Appellant. 

 

11.2. The Appellant accepts that the Respondents’ expert Dr Nye “is clearly an 

expert in homeopathy”.33  This must mean that Dr Nye has the ability to assess 

the effectiveness of a homeopathic product.  

 

11.3. In the matter of Herbex Slimmers for Men / Dr HA Steinman / 879 the ASA 

appointed Dr Nye as arbitrator.34     

 

11.4. The Respondents’ expert, Dr Nye, holds an M.F.Hom. (U.K.) Diploma 

qualification which he obtained in 2001 and is registered with the Allied Health 

Professions Council as a homeopath in South Africa besides being a 

registered medical practitioner.  

 

11.5. Dr Nye uses Oscillo in his clinical practice (30 years) and is therefore familiar 

with its therapeutic effect. His opinion is based on direct observation of patients 

unlike arguing the merits of a meta-analysis study (paper analysis). This puts Dr 

Nye in a better situation to evaluate the claims in respect of Oscillo (refer the 

                                                      

33
  Notice of Appeal: p. 329 (para 1 under “That Dr Nye is an Expert”). 

34
  Refer to Dr Nye’s abbreviated CV, as set out in the evaluation report submitted as part of 

the Appellants’ response to the Respondents’ complaints. 
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FAC ruling in the matter of Bioharmany Allex / HA Steinman / 10412 (2 April 

2009), where the independent and credible expert, Dr Braly, “researched and 

frequently made clinical use of all of the ingredients” in his own practice”.) 

 

11.6. Furthermore, Dr Nye’s opinion is in line with the system used in the United 

Kingdom when assessing the suitability of claims for homeopathic medicines. His 

input goes beyond evaluating secondary data presented in scientific journals 

which are open to interpretation. Reliance on the latter alone is second best 

when direct observation is available. 

 

11.7. In addition, the Health Product Association of South Africa, a member of the 

ASA and as a trade association, an expert in the field of homeopathy, also 

regard Dr Nye as a credible expert in relation to the treatment of the symptoms 

of flu with homeopathic remedies.35 

 

11.8. Insofar as “[t]he ordinary meaning of ‘expert’ is a person who is 

knowledgeable in a particular field”,36 and that Dr Nye “has acquired not 

only theoretical knowledge, but also practical experience of the matters on 

which he is to testify”,37 it is clear that Dr Nye is an independent and credible 

expert in the field to which the claims relate. 

 

12. ASSESSMENT OF EXPERT VIEW  

 

12.1. The ASA Code provides for a prima facie procedure in terms of Clause 4.1 of 

Section II, given that the Directorate or any committee of the ASA could never 
                                                      

35
  HPA letter: p. 30 

36
  Refer the ruling of the Final Appeal Committee in Bioharmany Allex / HA Steinman / 10412. 

37
  Refer the ruling of the Final Appeal Committee in Homemark Slim Coffee / HA Steinman / 

12988 (25 March 2010). 



 

Page | 19 
 

19 

have the expertise in all the particular fields of advertising in which there are 

disputes, to empower the ASA to determine whether the person validating the 

claims at issue is independent, credible and an expert in the field and then 

generally admits the substantiation.38 It is, however, accepted that credible 

research must play a role in assessing compliance with the Code.39  

 

12.2. The AIT correctly highlighted in the Dettol matter40 that the ASA has a duty to 

“assess any expert view proffered and satisfy itself as to the adequacy, at 

the very least, of the expert view”.  This assessment can, however, only be a 

non-expert evaluation.   

 

12.3. The evidence of Dr Nye to which summaries of the Randomised Controlled Trial 

studies of Papp and Ferley were attached, constituted a reasoned expert 

opinion from a suitable qualified health care professional.  “In essence the 

function of an expert is to assist the court [or tribunal] to reach a 

conclusion on matters on which the court [or tribunal] does not have the 

necessary knowledge to decide.  It is not the mere opinion of the witness 

which is decisive but his ability to satisfy the court that, because of his 

special skill, training or experience, the reasons for the opinion that he 

expresses are acceptable”.41 

                                                      

38
  Refer the rulings of the Final Appeal Committee in Homemark / HA Steinman (11 January 

2007); and Glaxosmithkline / Pfizer (10 November 2005). 

39
  Refer the ruling of the Final Appeal Committee in Netcare / Medi-Clinic / 3588 (31 August 

2001). 

40
  Refer the ruling of the Advertising Industry Tribunal in Lifebuoy / Dettol / 14813 (27 August 

2011). 

41
  Farlam, Fichardt, Van Loggerenberg; Erasmus Superior Court Practice; Juta; 2007; B1-270; 

Mkhize v Lourens 2003 (3) SA 292 (T) at 299C-G. 
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12.4. Insofar as “the present matter is distinguishable from the Dettol matter”,42 

the Directorate erroneously substituting its own opinion for that of an expert 

rather than to satisfy itself that (1) reasons for Dr Nye’s conclusions, (2) the 

nature of the tests conducted in the research protocol, (3) the date when the 

tests were carried out and by whom, (4) what methodology was used, or (5) the 

results of the tests, was acceptable.  Clearly, for non-experts to evaluate 

research constitutes a recipe for disaster. 

 

13. CLINICAL STUDIES IN SUPPORT OF THE EFFECTIVENESS OF OSCILLO  

 

13.1. “[I]t is becoming increasingly apparent that [Evidence-based Medicine] ... 

has its own inherent shortcomings”.43  Dr Nye indicated that as a result of 

such shortcomings, Randomised Controlled Trials (a Western scientific tool in a 

Western scientific paradigm and the gold standard whereby pharmaceutical 

drugs are evaluated) are not easily applied in a homeopathic paradigm. 

 

13.2. The two clinical studies by Papp and Ferley are Randomised Controlled Trial 

studies, which have attempted to apply a Western scientific paradigm in 

evaluating a medicine in the homeopathic paradigm.  These two studies 

constitute the data to be evaluated. 

 

                                                      

42
  Refer the ruling of the Advertising Industry Tribunal in Lifebuoy / Dettol / 14813 (27 August 

2011). 

43
  Bornhöft G, Mathiessen P. Homeopathy in Healthcare: Effectiveness, Appropriateness, 

Safety, Cost. Springer 2012. 
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13.3. These two studies have subsequently been evaluated by, inter alia, the Cohrane 

review, Marrari et al, and Dr Nye.  The quality of the Papp and Ferley studies 

was rated by the Cochrane review as AAAA.   

 

13.4. The Cochrane review states clearly: 

 

13.4.1. “Oscillococcinum appears to have a moderate effect in the treatment of 

influenza” – the fact that Oscillococcinum was found to have a “moderate” 

rather than a “great” effect on the reduction of flu symptoms, does not serve to 

nullify the claims being advertised; 

 

13.4.2. “Patient satisfaction was greater on Oscillococcinum”; 

 

13.4.3. “One trial [Ferley] reported a decreased use of antipyretic and analgesic 

medication”; 

 

13.4.4. “The data for patient assessment of success do meet the Linde criteria for 

a set of reproduced studies in homeopathy”. 

 

13.4.5. In the Conclusions to the Cochrane review, the authors state, “Though 

promising, the evidence was not strong enough to make a general 

recommendation to use Oscillococcinum for routine treatment ... 

Confirmatory trials … are warranted”.  But, the Conclusions go on to state, “It 

is worth taking Oscillococcinum even if it is of only very moderate benefit. 
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At a population level, there would be significant social gains from even a 

5% reduction in the length of influenza episodes”. 

 

13.5. Dlamini confirmed that one can deduct when comparing Oscillo with the 

Placebo, that Oscillo is statistically more effective than the Placebo. 

 

13.5.1. Marrari et al also reviewed the literature on Oscillo in 2012, and stated that, 

“The latest epidemiological views concur that evaluations of clinical trials 

should give greater weight to subjective aspects, meaning how patients 

themselves assess their state of health”.44 

 

13.6. These clinical studies, and the subsequent reviews thereof, should be 

considered against the fact that Oscillo has also undergone homeopathic 

provings, which are documented in reputable Materia medicae which are 

internationally accepted. 

 

13.7. Dr Nye unequivocally confirms that Oscillo is effective for “the relief of flu 

symptoms”, thus satisfying the requirements of Clause 4.1 of Section II. 

 

14. THE SUBSTANTIATION IS UP TO DATE AND CURRENT 

 

14.1. The homeopathic provings of Oscillo are documented in reputable Materia 

medicae which are internationally accepted.   Materia medicae are not 

stagnant, but are constantly being upgraded and refined. 

                                                      

44
  Marrari LA, Terzan L, Chaufferin G. Oscillococcinum for influenza treatment. Ann Ist Super 

Sanita 2012, vol. 48, no 1:105-109. 
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14.2. In addition, the two studies of Ferley (1989) and Papp (1998) are still relevant 

today, and have not been superseded by any other studies.  This was accepted 

by the ASC. 

 

14.3. These studies are also, on balance, supported by the Cochrane (2007) and the 

Marrari et al (2012) reviews. 

 

14.4. The body of evidence should be regarded as “up to date and current” for the 

purposes of Clause 4.1 of Section II of the Code. 

 

15. CONCLUSION 

 

15.1. It is submitted that should the FAC be inclined to consider the merits of the 

appeal the ASC ruling should be upheld, and that the points on which it found 

against the Respondents be corrected. These are that: 

 

15.1.1. the Directorate was wrong in substituting its own opinion for that of an expert and 

without giving the expert the opportunity of explaining what the Directorate 

perceived as a gap; 

 

15.1.2. the Directorate erroneously did not take the homeopathic paradigm into account 

in considering whether the product is capable of evaluation under Clause 4.1 of 

Section II; 
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15.1.3. the registration of a product in other countries of similar jurisdiction is sufficient 

proof of its substantiation even if it is not yet registered by the MCC. 

 

16. RELIEF SOUGHT 

 

16.1. The Respondents seek the following relief: 

 

16.1.1. that the appeal hearing is postponed sine die pending the incorporation of the 

Complementary and Alternative Medicines Code by the Advertising Standards 

Authority; alternatively 

 

16.2. that the FAC ruling is held in abeyance pending the incorporation of the 

Complementary and Alternative Medicines Code by the Advertising Standards 

Authoruty; further alternatively 

 

16.3. that the appeal is dismissed on the grounds that it has been lodged in the wrong 

forum (the FAC) instead of referring it to arbitration; 

 

16.4. that the appeal is dismissed on the grounds that Dr Nye is an expert as 

envisaged by Clause 4.1 of Section II of the Code of Advertising Practice and 

that the claim is substantiated. 

 

16.5. No order as to cost is sought. 

 

COUNSEL FOR THE RESPONDENTS 

G MALINDI SC 

SANDTON CHAMBERS 
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